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Banks and Banking — Liability of Stockholders — Double Liability — 
Stockholders as Creditors— Barth v. Pock (Mont.), 155 Pac. 282 — 

In the principal case the court held: (1) "The double liability of a 
stockholder in a banking corporation is in its nature contractual and 
not penal (Foster v. Row, 120 Mich. 1, 79 N. W. 696, 77 Am. St. Rep. 
565; Whitman v. Bank, 176 U. S. 559, 20 Sup. Ct. 477, 44 L. Ed. 587; 
1 Michie on Banks and Banking, § 47 ['■)]). (2) The liability imposed 
by Rev. Codes, § 4012, providing that stockholders of trust deposit 
and security and savings bank corporations shall be severally and in- 
dividually liable, equally and ratably, for all debts of the corporations 
to the extent of the amount of their stock at the par value thereof, 
in addition to the amount invested in stock, is several and individual, 
created in favor of all who are creditors of a banking corporation at 
the date it fails, and the fund collected from an assessment on the 
stock is a trust fund for a ratable distribution among all the creditors. 
(3) A stockholder of a bank whieh failed must discharge the double 
liability imposed by law, and may then present valid claims against 
the bank for allowance and payment as other creditors; but his claim 
against the bank cannot be set off against his liability as stockholder. 
The court in the principal case uses the following language and 
cites the following authorities: "Under this statute, the fund col- 
lected from an assessment upon the stock is held in trust for a rata- 
ble distribution among all the creditors, and its character is such as 
to preclude the idea that a stockholder may have his creditor's claim 
set off against his stockholder's liability. The two' claims do not 
arise in the same right. His claim against the bank, while his lia- 
bility is to the creditors — not to the bank. Reason and practically 
all the authorities deny the right of set-off under such circumstances. 
These appellants must discharge the liability imposed by law and 
then present such valid claims as they have against the bank for al- 
lowance and payment, as other creditors are required to do. Barnes 
v. Arnold, 45 App. Div. 314, 61 N. Y. Supp. 85, affirmed 169 N. Y. 611. 
62 N. E. 1093; Robinson v. Brown (C. C.) 126 Fed. 429; Parker v. 
Bank, 53 S. C. 583, 31 S. E. 673, 69 Am. St. Rep. 888; Thebus v. Smi- 
ley, 110 111. 316; 1 Bolles on Modern Law of Banking, p 170; 1 Michie 
on Banks & Banking, p. 223; 1 Cook on Stock & Stockholders (3d 
Ed.) § 225c; 5 Cyc. 454." 



Bankruptcy — Involuntary Proceedings — When Jurisdiction At- 
taches — Burden of Proof — Precedence of Voluntary Proceeding. — 

The mere filing of a petition in involuntary bankruptcy does not give 

jurisdiction, nor establish facts upon which jurisdiction may depend. 

Where, in involuntary bankruptcy proceedings, there is a contest 

as to the principal place of business of the bankrupt corporation, the 
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burden of proof is on the petitioning creditors to establish that fact 
where it is shown by the articles of incorporation that the domicile 
and place of residence of the bankrupt is in another district. 

A voluntary proceeding by a debtor takes precedence over an in- 
voluntary proceeding in the same district, unless the latter is first 
heard or has gone to an adjudication. 

A voluntary proceeding takes precedence over an involuntary pro- 
ceeding commenced in another district, especially where the basis of 
the jurisdiction in the voluntary proceeding, the domicile or residence 
of the bankrupt, has been clearly established, while the basis of the 
involuntary proceeding, the principal place of business of the bank- 
rupt, is doubtful. Matter of Pennington & Co., 35 Am. B. R., 832. 

While ordinarily a plaintiff may dismiss his suit, still a trustee pe- 
titioner can not be allowed to speculate upon the chances of obtain- 
ing a favorable decision and upon learning that the decision will be 
unfavorable, frustrate trie whole purpose of the proceeding by dis- 
missing his petition. Matter of Brown, 35 Am. B. R., 826. 



Illegal Contracts — Obligations of Public Policy in Conducting 
Newspapers — Neville v. Dominion of Canada News Company, Lim- 
ited, in the English Court of Appeal (July, 1915, L. R., 1915, vol. 3, 
K. B., p. 556). — In the principle case it appeared that "the plaintiff 
was a director of a company which was engaged in selling land in 
Canada. The defendants were the proprietors of a weekly newspaper 
in which they held themselves out as giving honest advice to intend- 
ing purchasers of Canadian land. The plaintiff agreed with the de- 
fendants, who owed him £1490, that if they paid him £750 by cer- 
tain installments and observed the terms of the agreement in all re- 
spects he would accept £750 in full satisfaction of their debt, but that 
on breach of any of the terms of the whole £1490, less any sums 
paid on account, should immediately become due and payable. One 
of the terms was that the defendants should not publish in any pe- 
riodical published by them any comment upon the plaintiff's land 
company, its directors, business or land, or upon any company with 
which the defendants had notice that the land company was con- 
nected or concerned. 

Upon a subsequent breach of this term by the defendants the plain- 
tiff brought this action under the agreement to recover the balance 
of the whole £1490. It was held "that the agreement was unen- 
forcible, being vitiated by the term in question upon two grounds, 
namely (1) that the term was in restraint of trade and was wider 
than was reasonably necessary for the protection of the plaintiff, and 
(2) that the term was void as being against public policy, inasmuch 
as it was not consistent with the proper conduct of the newspaper 
in the public interest" (syllabus). 

One of the judges in the principal in commenting on the duties of 
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the newspaper and the position it occupied, used the following lan- 
guage: "The newspaper has assumed a position of giving honest 
advice to persons concerned in such matters. Let us assume that 
the land company in which the plaintiff is concerned, or some com- 
pany with which that company is connected, propounds some fraud- 
ulent scheme, and the editor of the paper knows it. By this stipula- 
tion he is bound to refrain from making any comment on that fraud- 
ulent scheme, and it seems to me that by so abstaining he may 
actually and actively mislead his public into supposing that there is 
nothing in the suggestion that the particular scheme is a fraudulent 
scheme. In other words, he has, I think, accepted a bribe, the tend- 
ency of which is to prevent him from doing that which, under certain 
circumstances and having regard to his own conduct, it may be his 
duty to do." 

In Livingston v. Page, in the Supreme Court of Vermont (1902, 59 
L. R. A., 336), it was held that "a contract by the publisher of a news- 
paper to use it in influencing the choice of delegates and the action 
of a convention in favor of a certain candidate for public office is void 
as contrary to public policy." This decision was placed especially 
upon the ground that the contract tended to affect the purity of elec- 
tions to public office, and there are many cases holding that agree- 
ments, compliance with which would lead to deception or selfish in- 
fluencing of an electorate, impugn public policy and are void. 

The decision of the Supreme Court of California in Fitch v. De 
Young (1885, 66 Cal., 339), indirectly at least involved the duty of 
newspaper proprietors to act honestly and sincerely concerning pri- 
vate business affairs. It was held that "an article published in a 
newspaper, falsely charging the publisher of another paper with be- 
ing a party to a secret conclave, in which he sold the support and 
advocacy of his paper to certain corporations for a sum of money, 
is libelous." The following language of the California court, from its 
different point of view, is in substantial accord with the position taken 
in the English case in the Court of Appeal: "As a journal, the only 
relations existing between a newspaper and the public are the rela- 
tions between it and its readers; outside of its readers it has no re- 
lations with the public. It is fair to presume that its readers are such 
because of their sympathy or agreement with the general course of 
its editorial policy. A newspaper, as to its editorials, is, in the main, 
read because its readers are in accord with its general sentiments 
and desire to be able to place confidence in its general course. They 
have a right to presume that if a radical change occur, the change 
will be from conviction, and that fair-dealing will suggest that due 
notice thereof be given, to the end that they may, if they choose, 
cease to remain such. If readers of newspapers are at all honest in 
their own sentiments, proprietors of newspapers owe to them the 
duty of being sincere. It would not be sincere to do that which is 
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charged in the article set out in the complaint. The tendency of the 
course charged would be to lessen the confidence of readers, and thus 
to diminish their number, or change them as to character — in either 
event, it might expose the proprietors to loss. We cannot say that 
it would not expose the proprietors of a newspaper to the hatred, 
contempt, ridicule or obloquy of its readers, or would not injure 
them in their occupation, to accuse them of acts having a tendency 
to lessen the confidence of its readers or to lessen the number of its 
patrons. On the contrary, we think it would have that effect." 



Landlord and Tenant; Injuries to Tenant — Agastein v. Stark.— 

The Supreme Court of New York, App. Div., 1st Dept., 156 N. Y. 
Supp. 393, held that where a tenant, in the exercise of due care, was 
injured by slipping on a pear on the insufficiently lighted stairway of 
the defendant landlord's tenement, the landlord was liable, since it 
was his duty to exercise a reasonable degree of affirmative care to 
furnish reasonably safe access for his tenants to his apartments. 
The court said: 

"The plaintiff sued for injuries caused by the alleged negligence 
of the defendants in failing to properly light the halls and stairway 
of a tenement house. At the trial he produced evidence sufficient to 
make out a prima facie case that while carefully descending the 
stairs he slipped upon a crushed pear. At the close of the plaintiff's 
case the learned trial justice dismissed the complaint, on the ground 
that, though the plaintiff had produced sufficient evidence to raise a 
question of fact as to whether the defendants were negligent in fail- 
ing to properly light the halls, yet that it affirmatively appeared that 
the proximate cause of the accident was the presence on the stairs 
of the crushed pear, and that the defendant could not foresee and 
was not responsible for this condition. 

There can be no doubt that the plaintiff would trot have slipped 
if the crushed pear had not been dropped by some person on the 
stairs, and the evidence is absolutely insufficient to show any re 
sponsibility on the defendant's part from this condition. On the 
other hand, the evidence is amply sufficient to permit the jury to hold 
that the plaintiff was descending the stairs with due care, and that, 
if the hallways had been lit up sufficiently to enable the plaintiff to 
see where he was going, he would not have stepped on the pear. 
Such a finding would not depend, as the defendants claim, upon mere 
speculation, but would be a legitimate inference from the testimony. 
It is true that there are many cases in the books where the courts 
have held that the fact that a person slips on a defect or obstruction 
on the floor, which he could not have seen if he had been looking for 
an obstruction at that place, does not show contributory ■ negligence 
as a matter of law; yet upon the present testimony- the jury might 
well have decided as a question of fact, that if the plaintiff was de- 
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scending the stairs with the care to which he testified, he would have 
observed the pear had there been sufficient light. 

The sole question, therefore, in this case, is whether the act of 
some unknown person in dropping the pear on the stairs is such in- 
dependent negligence as the defendants could not reasonably foresee, 
and which breaks the casual connection between the defendants' 
negligence and the damage. Other cases involving somewhat similar 
facts have been before this court in other cases, and each side cites 
to us decisions which are apparently in its favor. However, none 
of these cases are of much value to us. As this court stated in the 
case of Davy v. Lyons, 71 Misc. Rep., 139, 127 N. Y. Supp., 1083: 

'The principles controlling this case are well known, * * * and 
the citation of authorities without a careful consideration of the 
facts of each case, is not profitable.' 

The principle underlying liability for negligence is that a person 
is always chargeable for all the consequences that naturally flow 
from his negligent act, and is liable for the consequences that could 
have been reasonably foreseen. It seems to me quite plain that the 
jury could well have held on this evidence that the very purpose of 
requiring the owner of a tenement house to keep the hallways lit up 
is to enable those lawfully upon the premises to go up and down 
without slipping over defects or obstructions which might be present 
in the hallways. While the defendants could not reasonably foresee 
any particular act of negligence on the part of others, he could rea- 
sonably foresee that in a hallway of a tenement house people fre- 
quently drop vegetables and other articles that may be a cause of 
injury to others. It has always been the law that, though a landlord 
is not responsible for such acts on the part of others, he is bound 
to exercise a reasonable degree of affirmative care to furnish rea- 
sonably safe access for his tenants to his apartments, and if he should 
fail to remove an obstruction or debris, either after actual notice or 
after such length of time that it might be presumed that in the exer- 
cise of reasonable care a landlord should have discovered its exist- 
ence, then the landlord would be held responsible for its continuance. 
In other words, a landlord cannot lie back and close his eyes to the 
fact that obstructions and debris will naturally occasionally be found 
in the hallways, but must exercise a reasonable degree of care to keep 
his hallways safe. In the same way* since the law requires a land- 
lord to keep lights in his hallways, it is at least partly upon the 
ground that, in the absence of light, a person using the halls is more 
apt to injure himself by falling upon or striking some defect or ob- 
struction in the hallways, and where such defect or obstruction ex- 
ists, and causes a person to fall, it does not break the casual connec- 
tion between the landlord's negligence and the injury, but is merely 
a circumstance which the landlord might reasonably have foreseen 
and which it was negligence on his part not to guard against." 



